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DETAILED ACTION 

The amendment filed October 16, 2009 have been received and entered into the 
application. 

Response to Arguments 

Applicants' arguments filed June 4, 2009 have been fully considered but they are 
not persuasive. Applicants argue that Reinhart could not teach or suggest method of 
influencing behavior as recited by the instant claims based merely on Reinhart's 
teaching of reducing allergic and inflammatory conditions. This is not persuasive 
because applicant's arguments against the references individually, one cannot show 
nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 
1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). In this case, 
that the dietary deficiency and supplementation of omega-3 fatty acids have been 
associated with several effects on behavior is well known in view of Reisbick et al. It is 
well known in view of Reisbick et al. that DHA levels correlate simultaneously with both 
levels of dopamine and Dopamine2 receptors and certain behaviors. Therefore, one of 
ordinary skill in the art would reasonably expect that the pet food product comprising 
omega-3 fatty acids particularly, DHA would have an effect on animal behavior. One of 
ordinary skill in the art would recognize that the animals that have consumed the 
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Reinhart composition comprising DHA would have better or different behavior because 
the product improved the general comfort and well-being of the animals and because 
the product comprise the active agent DHA which have effect on certain behaviors as 
taught by Reisbick et al. There is a reasonable expectation of successfully influencing 
behavior of the dog by providing comfort food comprising DHA associated with several 
effects on behavior that actually improves general comfort and well-being of the 
animals. Applicants argue that the claims have been amended to recite the language 
"in need thereof, and therefore, the subject matter recited in the pending claims is not 
obvious, based upon the Reinhart reference alone or in combination with the Reisbick 
reference because the Office has failed to show that there was an intent to use the 
compositions comprising at least about 1% by weight of an omega-3 fatty acid or 
mixture of omega-3 fatty acids as measured on a dry matter bases for influencing 
behavior in an animal. This is not persuasive because Reinhart teaches a pet food 
product containing omega-6 and omega-3 fatty acids from 3:1 to 10:1 and wherein at 
least 3% of the total fatty acids in the composition are the omega-3 fatty acids and that 
omega-3 fatty acids can be eicosapentaenoic acid and docosahexaenoic acid. The 
amount of omega-3 fatty acid taught by Reinhart is within the amount set forth in claim 
1 1 . To employ such product for the influencing behavior in an animal in need thereof is 
obvious in view of Reinhart as modified by Reisbick who teaches that the DHA levels 
correlate simultaneously with both levels of dopamine and Dopamine2 receptors and 
certain behaviors and improve the general comfort and well-being of the animals. It 
would have been obvious to one of ordinary skill in the art that animals treated with the 
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pet food product of Reinhart containing DHA would influence the behavior of the 
animals upon the consumption of the product since the DHA levels corrects with certain 
behaviors and help improve the general comfort and well-being of the animals is old and 
well known in view of Reisbick and Reinhart. 

Thus, the claims fail to patentably distinguish over the state of the art as 
represented by the cited references. 



Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-7 and 9-11 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Reinhart (EP 0678247A1 ) in view of Reisbick et al. 

Reinhart teaches a pet food product containing omega-6 and omega-3 fatty acids 
from 3:1 to 10:1 and wherein at least 3% of the total fatty acids in the composition are 
the omega-3 fatty acids and that omega-3 fatty acids can be eicosapentaenoic acid and 
docosahexaenoic acid, (page 6, claims 1 and 2, claim 6). The amount of omega-3 fatty 
acid taught by Reinhart is within the amount set forth in claim 1 1 . Reinhart teaches the 
product improved the general comfort and well-being of the animals, (page 6, lines 16- 
24). 

Reinhart does not expressly teach the influencing behavior in an animal. 
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Reisbick et al. teach that dietary deficiency and supplementation of omega-3 fatty 
acids have been associated with several effects on behavior, (page 419, summary). 
Reisbick et al. teach that a decrease in dopamine and/or dopamine receptors in the 
prefrontal cortex of deficient animals increase their responsivity to environmental stimuli. 
Reisbick et al. teach that DHA levels will correlate simultaneously with both levels of 
dopamine and Dopamine2 receptors and certain behaviors, (page 419). 

It would have been obvious to one of ordinary skill in the art that animals treated 
with the pet food product of Reinhart would influence the behavior of the animals 
because Reinhart teaches that pet food product improved the general comfort and well- 
being of the animals and because Reisbick et al. that DHA affects certain behaviors and 
that dietary deficiency and supplementation of omega-3 fatty acids have been 
associated with several effects on behavior. Therefore, one of ordinary skill in the art 
would reasonably expect that the pet food product comprising omega-3 fatty acids 
particularly, DHA as active agent would have a positive effect on animal behavior in 
Reinhart as modified by Reisbick et al. One of ordinary skill in the art would recognize 
that the animals that have consumed such product would have better or different 
behavior because the product improved the general comfort and well-being of the 
animals and the product contains omega-e fatty acid particularly DHA that influence 
animal behavior as taught by Reisbick et al. There is a reasonable expectation of 
successfully influencing behavior of the dog by providing comfort food that contains 
DHA as an active agent which improves general comfort and well-being of the animals. 
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For these reasons the claimed subject matter is deemed to fail to patentably 
distinguish over the state of the art as represented by the cited references. The claims 
are therefore properly rejected under 35 U.S.C. 103. 

None of the claims are allowed. 

Any rejection of record not addressed herein is withdrawn. 

THIS ACTION IS MADE FINAL. Applicants are reminded of the extension of 
time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Communication 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JENNIFER M. KIM whose telephone number is 
(571)272-0628. The examiner can normally be reached on Monday through Friday 6:30 
am to 3 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brandon Fetterolf can be reached on 571-272-2919. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/JENNIFER M KIM/ 

Primary Examiner, Art Unit 1628 

Jmk 

January 20, 2010 



